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CRIMINAL LAW AMENDMENT (INTIMATE IMAGES) BILL 2018 

Second Reading 

Resumed from 22 August. 

HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [4.03 pm]: I rise to 
indicate the Liberal opposition’s support for this legislation, to make a few remarks about it and to pose a few 
questions regarding its structure and proposed operation that I hope the minister may be able to assist us with. The 
Criminal Law Amendment (Intimate Images) Bill 2018 is said to implement a commitment to criminalise the 
non-consensual distribution of intimate images, which it classifies as a form of image-based sexual abuse. 
I suppose that is what it does in one sense. 

The non-consensual sharing of intimate images can come in a variety of forms and under a variety of names. I note 
that at the conclusion of the second reading speech, the Leader of the House representing the Attorney General 
whose bill this is, urged us to change the terminology by which we refer to this particular mischief. It is most 
commonly referred to as “revenge pornography” or “revenge porn”. I am indebted to a master’s thesis that was 
sent to me sometime last year—unsolicited, I should say—by a police prosecutor in New South Wales by the name 
of Stephen Dayeian who researched the effectiveness of the New South Wales legislation at that stage. I mention 
it because it has not only a very interesting summary of the evil that we are attempting to deal with in this 
legislation, but also some other snippets of information that are quite interesting. He points out, for example, that 
the idea of “revenge porn” as a term became a recognised search term on the internet only in 2013, which surprises 
me. I would have thought that it is so much entrenched in our vernacular that it would have been much earlier than 
that. He has traced the first use of the term “revenge pornography” as far back as 2007, which again comes as a bit 
of a surprise. But we are urged in the second reading speech to start a change in societal attitudes by referring not to 
“revenge pornography” or the shortening of it—“revenge porn”—but to use the term “image-based sexual abuse”. 
Worthy as that is, I have a feeling that if we do not keep the wording short, someone will shorten it for us and use 
the term “revenge porn” anyway as a more convenient means of describing it. Using one and a half words seems 
to be more convenient than using four words. If I do slip into some inadvisable term to refer to this particular evil, 
I hope that members will give me that indulgence. Nevertheless, whether we call it “image-based sexual abuse”, 
“non-consensual distribution or publication of intimate images”, “revenge pornography” or “revenge porn”, it 
essentially involves the non-consensual sharing of intimate images. We all know what that means instinctively, 
but the difficulty is translating that into a definition that is not only utilitarian and will not include things that are 
socially acceptable, but also will exclude things that are equally as grave as the stuff that we are deliberately and 
quite properly trying to prohibit. 

Another thing to notice about the legislation is that it does not deal with the question of recording. The  
New South Wales legislation specifically deals with the recording of intimate images without consent. This 
legislation attacks the evil of the non-consensual distribution of it. One other thing pointed out quite properly 
in the course of the second reading speech is that the legislation does not deal with sexting in the strict sense, 
which may embrace the distribution of an intimate image of oneself that has been sent to others. It is not the 
transmission of pornography or offensive images as such that is being attacked; it is the invasion of privacy that 
is quite properly being focused on, as I understand it, in this legislation and a non-consensual attack on privacy. 
Whether one categorises it as sexual abuse or otherwise, at the end of the day, it comes down to an attack on 
people’s privacy. 

This has a long history of development in Australia. I recall that the issue was raised in 2014 at the Attorney General 
and ministerial level, at one of the iterations of what was originally the state and commonwealth Attorneys General 
meetings and it turned into a variety of other acronyms over time that were utterly unpronounceable. There was 
the standing council on law and order or some nonsense, but anyway there seems to have been a trend in the 
commonwealth to make unworkable titles for ministerial bodies that did not lend themselves to easily 
pronounceable acronyms. Nevertheless, I will refer to it as SCAG or state and commonwealth Attorneys General 
for convenience. The issue was first raised then and a variety of approaches had been foreshadowed. No action at 
all was involved in some jurisdictions, on the basis that there was other legislation that dealt with much of the 
substance of the subject of concern. For example, commonwealth legislation prohibits the transmission of 
offensive material, and given that most of the stuff that we are concerned about deals with emails, 
telecommunications and the like, it was thought that these things could be adequately dealt with by commonwealth 
law. That proved to be sadly mistaken. Other jurisdictions took a slightly different attitude. South Australia was 
one of the pioneers in this area and Victoria followed on, and that tended to be the benchmark for quite some time. 
I recall in early 2016 issuing instructions that some work be done on some of our own legislation to address the 
problem, following discussion at the Attorney General level, considering the experience in other jurisdictions and 
after the Victorian legislation was passed. Of course, nothing that was developed would have been able to fit into 
the legislative agenda before the rising of Parliament at the end of that year, and since then things have moved on. 
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We have had legislation in the Australian Capital Territory and New South Wales that, I think, has formed the 
basis for much of what the Western Australian legislation has developed, with the notable exception that it does 
not deal with recording. Perhaps in due course the minister can inform us about whether that decision has been the 
subject of some analysis and has not been pursued because of some technical or practical consideration, whether 
it was simply a work in progress or whether it was adequately covered by other legislation in Western Australia 
that addresses it. Some, in respect of the recording of children and the like, I know would be, and maybe it is 
covered by the censorship legislation under the classification of films, games or whatever. 

Hon Sue Ellery: I know the one you mean. 

Hon MICHAEL MISCHIN: It is another one of those 20-word statute titles. 

Is the government looking at consolidating and simplifying the legislation on the non-consensual recording of 
intimate images of adults, perhaps taking the lead from New South Wales? Does it feel it is something that needs 
to be addressed in due course when it becomes a problem or that it is adequately dealt with otherwise? Anyway, it 
is a question of whether we can get to that due course, and we might be able to get some assistance in the minister’s 
reply to the second reading debate. 

Subject to the questions I have, I am satisfied that the bill has done a pretty good job of it. Whoever was involved 
in the drafting and vetting of the adequate compliance with the drafting instructions has done an admirable job. 
The terminology is about as simple as we can get it. That, of course, has its own hazards and risks in that it may 
exclude something or include something that ought not to be there. Among the things it does is create a new offence 
that specifically relates to the non-consensual distribution of intimate images. In the past I have mentioned that 
there had been discussion that there was no new offence required and that the actual evils involved, for example, 
in the transmission of images if they were obscene or indecent, could be dealt with by other legislation, and 
otherwise if it was done with the motive of causing harm, there were existing offences in the Criminal Code, and 
have been for quite some time, that would address that particular mischief. For example, broadly speaking, if one 
were to transmit an intimate image of someone with a threat to do them some harm unless they complied, it would 
be a blackmail-type offence. If it were done simply as a threat of some disadvantage, it could come under the 
threats provisions of the Criminal Code and so on. In many respects, those sorts of things are still covered by the 
law, but they avoid the essential element, which is the invasion of privacy. 

I note the time and perhaps I will continue my remarks at a later stage. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 6893.] 

Sitting suspended from 4.15 to 4.30 pm 
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